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THE CONCEPT OF LAW IN ETHICS. 

A LAW, in the primary sense of the term, is a rule of human 
action prescribed by authority. The use of the term to 
express the order of nature is a derived one, which became 
current only after a considerable historical development. Even 
this first-mentioned usage is primary only in a relative sense. 
At the dawn of history we find men ruled by custom rather 
than law. Clans, tribes, and village communities were ruled 
by institutions which mythology might explain as established 
by the gods or by the ancestor of the race ; but for the living 
generation they were a fixed body of rules that could not be 
infringed without incurring on the individual and on the com- 
munity the severe displeasure of the gods, and which men 
regarded as no more subject to change on their part than the 
paths of the sun, moon, and stars. History opens with this 
reign of custom. Among primitive peoples we find no distinc- 
tion made between laws of the state, requirements of religious 
ritual, and the demands of morality. Conduct in all these 
respects was governed by an undifferentiated mass of rules, 
which were enforced upon the individual not only by the 
severest human penalties, but by the even more terrible fears of 
superhuman powers. "There is no system of recorded law 
literally from China to Peru," says Sir Henry Maine, " which, 
when it first emerges into notice, is not seen to be entangled 
with religious ritual and observance." 1 

Since in early times legal and moral ideas were thus indis- 
criminately combined under the general notion of customary 
law, we must look for the beginning of the history of the con- 
cept of law in morality, where the tendency to discriminate 
between these two fields of conduct first manifests itself. It is 
not a case of a concept developed in one sphere of life and then 
carried over by analogy or metaphor to another ; it is rather a 

1 Early Law and Custom, chap. i. 
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case of differentiation. We do not find moral and legal insti- 
tutions existing side by side, and then after a time the concep- 
tions developed in one sphere transferred to the other. Conduct 
as a whole is ruled by one homogeneous mass of custom. The 
first beginning of the distinction between moral and criminal 
law is seen in the division of custom or law into written and 
unwritten. The written law, being the expressed will of the 
king or state enforced by penalties, corresponds to our notion 
of law in the jural sense; while the unwritten law, which 
depended for its binding force on habit, public opinion, religious 
belief, and conscience, answers in a general way to our notion 
of moral law. The unwritten law was regarded as the source 
of the written. The latter only is changeable ; the former is 
original and abiding. This division of the laws is very common 
in Greek literature. 1 One of the earliest and most famous 
examples of this is in Sophocles. Antigone defies the king, 
who has forbidden her to bury her brother, in these words : — 

" Nor did I deem thy edicts strong enough, 
That thou, a mortal man, should'st over-pass 
The unwritten laws of God that know not change : 
They are not of to-day nor yesterday, 
But live forever ; nor can man assign 
When first they sprang to being." 2 

The reduction of a portion of the ancient customs to writing, 
and the notion thus introduced of a written law in contrast with 
the unwritten law, must have been one of the first steps towards 
the development of the concept of positive law. But even the 
written law differs essentially from our modern notion of 
enacted law. It was not looked upon as the recorded will of an 
established legislative authority, but rather as a precipitate in 
writing of ancestral customs. Plato and Aristotle regarded the 
distinction between law and custom as quite unessential. 

Another influence in developing the notion of positive law 
was the contrast which the Sophists, and later the Cynics, made 
between law and nature (vo/*os and <£wns). They declared law a 
tyrant that compels men to act contrary to nature ; all statutes 

1 Schmidt, Die Ethik der Alten Griechen, p. 201. 

2 Sophocles, Antigone, 1. 450 ff. (Plumtre's translation). 
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arbitrary enactments set up by those in power for their own 
advantage. We find here, clearly conceived for the first time, 
the idea of law as the enacted will of rational beings, and, like 
many ideas that, when they are old, are regarded as veritable 
foundation-stones of conventional morals, its first tendency was 
quite subversive of all morality. As laws and usage had been 
looked up to hitherto as the only moral authority, this doctrine 
of the Sophists seemed to dissolve at once all moral as well as 
political obligation. Man is the measure of all things. Man is 
the source of the laws that govern his conduct. But if order 
and harmony in human conduct are brought about by enact- 
ments of the human reason, may it not be that the order and 
harmony in nature are due to the enactments of a universal 
Reason ? If there is a law of men, why not a law of nature ? 
Morality is obedience to law, after all, — not, indeed, to the 
fickle laws of men, but to the divine law of nature. Thus the 
Stoics transcended and synthesized the popular view of morals 
and the Sophistic opposition. 

In the Greek conception of a law of nature or natural law we 
have something quite different from the natural laws of modern 
science. We find here the universal, unwritten norms of 
conduct and the order of physical phenomena combined under 
the single notion of law of nature. Laws which prevailed 
among all nations and were acknowledged as binding by all 
peoples — such as the sanctity of oaths, the duty of hospitality, 
etc. — could not, it was evident, have been founded by any 
prince or city or revealed by the divinities or oracles of any 
particular people ; they must have their source in the universal 
divine will and be revealed by nature to all men in their own 
consciousness. Such universal and unwritten laws of human 
conduct, as we have already seen, were widely recognized by 
the Greeks. Heracleitus was perhaps the first to connect 
expressly this divine law with the order of things in the 
physical world. 1 Often the two were set in opposition, and 

1 Zeller, Pre-Socratic Philosophy, p. 41. An early example of the concept of law 
in its broadest aspect is the saying of Pindar : — 

Qvaruv re koX &8av&rwv. 
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even those who insisted most emphatically on the invariable 
necessity of the natural order — as, e.g., Empedocles, Plato, and 
Aristotle — did not designate this by the term law. With very 
few exceptions, before the time of the Stoics this word was 
applied exclusively to norms of human conduct, the laws of 
nature, when this expression was used, meaning such rules of 
conduct as were common to all men and binding upon them by 
virtue of their very nature. 

"It was the founder of the Stoic school," says Zeller, "who 
first brought into common use the concept of law as applied to 
the natural order of things." J The extension of law from the 
sphere of human action to the physical world was a natural 
consequence of the fundamental doctrine of Stoicism. The 
Stoics believed in an ultimate ground and cause of the world, 
which was not merely the material substance of things, but was 
at the same time creative Reason. The natural order and 
necessity in the universe they regarded as the expression of the 
will of that ultimate Reason, and hence called it the law of 
nature. As man and nature are both under the same divine 
law-giver, no distinction was made between natural law and 
moral law. In the absence of scientific precision the same 
confusion prevailed throughout the Middle Ages. The laws 
that determine the order of nature and those which express 
the duty of man were regarded alike as divine commands. It 
is only since the sixteenth and seventeenth centuries that 
philosophers and men of science have held a clear conception 
of natural law as the expression of the uniformities of the 
phenomenal world, in distinction from the primary use of law 
as applied to norms of human conduct. 

Were we tracing the history of the concept of law in physical 
science, we should have now to consider what use the Stoics 
made of this law of nature in explaining the material world; 
our interest here, however, is in the use they made of the 
concept in their moral philosophy. 

1 Zeller, Ueber Begriff und Begriindung der Sittlichen Gesetze, Vortrage u. Ab- 
handlungen 3 Samml., p. 192. Plato, in the Timaeus, 83 E, seems to use the phrase 
"law of nature" in something like the modern scientific sense. Zeller finds one 
such case in Aristotle; see essay Ueber Begriff, etc., note II. 
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The central problem of Greek ethics was not to determine 
the moral laws, but rather to find the chief good and the mode 
of conduct which would secure it. It is the doctrine of goods, 
rather than the doctrine of duties, which gave the key-note to 
the whole moral philosophy of the Greeks. With the Stoics, 
as with their contemporaries and opponents, the Epicureans, 
and with Aristotle before them, the aim is to determine the 
highest good of life. The Epicureans pronounced pleasure the 
highest good ; the Stoics virtue, and virtue they explained as 
conduct according to the laws of nature. These laws of nature 
are not conceived so much as imperatives of the divine will 
which ought to be obeyed because thus commanded, but rather 
as ordinances of the divine reason, compliance with which can 
alone secure weal to rational beings. 

The good in every system of thought must be based on the 
general arrangement of the world, and as the Stoics understand 
the world to be a cosmos governed by Reason, they conse- 
quently found the good of the individual in submitting himself 
to the laws of this universal Reason. Obedience is not imposed 
upon man by authority, but men are bound by their very desire 
for the highest good to obey the laws of their own rational 
nature, which are at the same time the laws of the rational 
universe. The grand principle of human life, then, is to live 
according to nature. But by nature the Stoics meant almost 
the opposite of what is ordinarily meant by that term. To fol- 
low nature with them is not to give loose rein to one's native 
passions and emotions ; it is to conform the individual to the 
universal and rational. Emotions and passions they regarded 
as a product of the irrational elements in our make-up, and 
as such to be negated by the wise man. Hence the modern 
usage of the term ' stoical.' This failure to provide for the 
legitimate exercise of the emotions is the pre-eminent defect in 
the Stoic theory of morals. An adequate ethics will find scope 
for all of man's faculties and powers, for the symmetrical devel- 
opment of all sides of his nature. 

Closely connected with the modern concept of moral law is 
the idea of duty. Though quite in harmony with their general 
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mode of thought and intense moral earnestness, the notion of 
duty as a distinct moral concept does not seem to have been 
grasped by the Greek Stoics. In the term icaffijicov, ' the suit- 
able,' 'the fitting,' 'the proper,' we have the 'lineal ante- 
cedent' of our duty. This is the term which was translated 
into Latin by officium. It was probably under the influence of 
the Roman sternness of character and reverence for law that 
this notion of duty as the correlate of law first came to con- 
sciousness. 

The Stoics exalted the individual in contrast with the institu- 
tions and laws of human states, but only to subordinate him 
again to the universal Reason and the laws of the cosmic 
state. The cosmopolitanism of the Stoics was an integral part 
of their moral philosophy. It was a cosmopolitanism, too, in 
the broadest etymological sense of the term ; it not only brought 
the individual into a common citizenship and brotherhood of all 
nations, but also made him as a rational being a partaker of 
the rational life of the whole cosmos. The universe is one city 
governed by one law of nature ; and hence all rational beings, 
as subjects of this law, must be fellow-citizens of the one world- 
city. Plato had sunk the individual in the state. The Sophists 
regarded men as lawless atoms, essentially unrelated. By the 
doctrine of the universal Reason and the law of nature, the 
Stoics escaped both of these extremes. While doing full justice 
to the individual, they still emphasized his subordination to law 
and order. Due weight had been given to the moral signifi- 
cance of the state and legal institutions in the earlier systems, 
but the Stoics were the first to take the term ' law ' out of its 
strictly jural sense and apply it in a wider and more distinc- 
tively moral field. 

The notion of law thus borrowed from jurisprudence was 
destined to be returned with interest. The most signal triumph 
of the Stoic doctrine of natural law was in its influence on 
Roman law. The conception of a law of nature furnished the 
statesmen and jurists of Rome with a moral basis for their law 
and an ideal by which to direct its reformation and develop- 
ment. From the middle of the second century b.c. on, Greek 
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philosophy was studied by the leading minds at Rome. Epi- 
cureanism helped to break down the superstitious fears of the 
old gods, but its ethics met with no marked response. The 
ethics of Stoicism, however, appealed to the moral sense of 
the nation. Law took on a new and profoundly ethical aspect. 
Its ultimate seat and authority was seen to be not in the founder 
of the city or in the will of changeable deities, but in the 
unchangeable nature of things. Cicero was pre-eminently the 
great interpreter of the Stoic theory to his countrymen. " I 
know no reason," says Maine, "why the law of the Romans 
should be superior to the laws of the Hindoos, unless the theory 
of Natural Law had given it a type of excellence different from 
the usual one. In this one exceptional instance simplicity and 
symmetry were kept before the eyes of a society whose influ- 
ence on mankind was destined to be prodigious from other 
causes, as the characteristic of an ideal and absolutely per- 
fect law." 1 The law of Rome, as finally promulgated by the 
great jurists and handed down to posterity, was the product of 
a happy union of Roman practice and Greek theory. The Stoic 
notion of natural law furnished an ideal and ethical basis for 
the practical legal institutions of Rome, and in so doing gave 
them a breadth and depth of meaning that has made them of 
incalculable value in forwarding civilization. In the code of Jus- 
tinian, the theory of the law of nature was preserved through 
the Middle Ages. Under the influence of the Church and of 
the Romanized cities the old law, as a body of practical rules, 
was kept in use by the Germanic conquerors. 

It would be a most interesting historical study to trace the 
influence of the Stoic doctrine of law of nature embodied and 
preserved as it was in Roman law, to show how this doctrine 
affected the development of jurisprudence in France ; how the 
alliance with the lawyers enabled the king to solidify and cen- 
tralize the monarchy ; how, later, Rousseau made of this jural 
doctrine a political doctrine which thus became the watchword 
of the French Revolution ; 2 how the same doctrine gave a theo- 

1 Ancient Law, p. 78. 

2 " The theory of Natural Law is the source of almost all the special ideas as to 
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retic basis to the leaders of the English Revolution ; and how, 
again, the same thought, learned from Locke, Montesquieu, and 
Rousseau, animated the American Revolution. We must not 
turn aside, however, to follow this notion of natural law through 
the tangled web of jurisprudence, theories of the state, and 
practical politics. Our purpose here is to trace, in the briefest 
possible outline, the notion of law in the principal systems of 
ethics, to show the typical forms in which this notion has ap- 
peared and its place in these systems. 

In the Middle Ages morals and religion, ethics and theology, 
were inextricably confounded. It is, therefore, in the works of 
the Christian theologians that we must look for a continuation 
of the stream of ethical thought in this period. Remembering 
the stern denunciation which the founder of Christianity pro- 
nounced against the legalism of the Scribes and Pharisees, and 
his constant insistence upon 'inwardness ' — i.e., a rectitude of 
heart and spirit and a positive good-will (^aydirr]) — we might 
expect to find the notion of law playing but a small part in 
Christian ethics. Three influences, however, may be mentioned, 
whose combined effect was to give a decidedly jural form to the 
moral teachings of Christianity. 

(i) The Hebrew origin of Christianity. As among all early 
peoples, so in the case of the Israelites, religion, morality, and 
civil law were presented to the popular consciousness in one 
undifferentiated mass of rules. The law of Moses, the code of 
ancient Israel, combined in its scope rules of worship, norms of 
moral conduct, and the legal ordinances of the nation ; all alike 
were regarded as the express commands of Jehovah. The con- 
ception of their national god as a god of righteousness gave a 
peculiar prominence to the ethical portion of these commands. 
We find, therefore, the Decalogue, combining, as it does, the 
fundamental principles of religion and the most essential moral 
norms, early regarded as the core of the Hebrew code ; and, 
after the early Christians had freed themselves from the tram- 
mels of the old ceremonial law, the "Thou shalt" and the 

law, politics, and society which France during the last hundred years has been the 
instrument of diffusing over the western world." — Maine, Ancient Law, p. 80. 
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"Thou shalt not" of Sinai still thundered in the consciences 
of men as the veritable law of God. 

(2) A second fact which had an influence in giving a jural 
form to Christian conceptions of morality was the three centu- 
ries of hostility and practical separation between Christianity 
and the Empire. During this period the Christians made a con- 
stant effort to have as little as possible to do with the secular 
courts. The Hebrew scriptures were regarded as revealing a 
divine code of laws, and by means of this code they constituted 
themselves 'an orderly community essentially independent of 
the State.' The moral maxims of the new religion, in tak- 
ing the place of all civil law for three hundred years, became 
stamped themselves with the jural form. Among the Greeks, 
while moral laws were often regarded as of divine origin, the 
notion of command, the expression of a will, was never more 
than dimly conceived in the background. These laws were 
principles of conduct by which alone virtue or happiness could 
be attained, rather than the imperatives of a divine lawgiver 
sanctioned by rewards and punishments. In Judaism and Chris- 
tianity the notion of the imperative came into the foreground. 

(3) Besides its Hebrew origin and the peculiar circumstances 
of its early history, Christianity in the West was subject to a 
Roman influence which made for legalism. The peculiar jural 
bent of the best Roman thought and the high success of 
Rome's legal institutions exerted a powerful effect on Latin 
Christianity. The very language was saturated with legal con- 
cepts. The mere translation of the New Testament into Latin 
gave to Christian doctrine a decided jural tone that had been 
quite unsuspected in the Greek. God was no longer the 
Heavenly Father of the common man or the Universal Reason 
of the Greek philosopher, so much as the Moral Governor of 
the world, bound to maintain a just government. Then, too, 
the ecclesiastical authorities not only exerted all their influence 
over the Teutonic invaders towards maintaining Roman juris- 
prudence, but they adopted the Roman law as the canon law 
of the Church. 

All of these legalizing influences had had time to work their 
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full effect on Christian thought when, in the thirteenth century, 
"a genuinely philosophic intellect, trained by a full study of 
the greatest Greek thinker, undertook to give complete scien- 
tific form to the ethical doctrine of the Catholic Church." 1 
In the system of Thomas Aquinas the notion of law occupies 
a highly prominent, if not the first, place. It was the influence 
of Aristotle, doubtless, that led him to give the first place to 
the doctrine of goods and virtues. The most complete state- 
ment of his moral philosophy is found in the first part of the 
second division of the Summa Theologica. He begins with a 
discussion of the chief good, which he finds to be the blessed- 
ness of union with God. He next treats of the virtues, and, 
following "the philosopher," divides them into intellectual and 
moral. The moral virtues, again, are classified into the natural 
or acquired and the theologic or instilled. Those virtues which 
may be acquired by the natural man are the four cardinal 
virtues of the Greeks, — Prudence, Temperance, Fortitude, and 
Justice. Besides these, as necessary to the highest end of 
man (communion with God), there are the three theologic vir- 
tues which are instilled in man by divine grace, — Faith, Hope, 
and Love. This analysis of the virtues is followed by a subtle 
discussion of sin, and then the subject of law is taken up. 

Thomas defines law as " an ordinance of reason for the com- 
mon good which is promulgated by him who has charge of the 
community." 2 Four kinds of law are distinguished, — eternal, 
natural, human, and divine. The eternal law is the divine 
reason of the supreme governor of the universe by which all 
creatures, rational and irrational, are ruled. This law, in so 
far as it applies to rational creatures, is given to them in two 
ways, — naturally and by special revelation. Hence the two 
kinds, natural and divine, corresponding to these two modes by 
which the law is made known to men. A portion of the eter- 
nal law God has so implanted in men's minds as to be known 
by natural reason. This is natural law, or the law of nature. 
All rational action aims at some good. The first principle, 

1 Sidgwick, History of Ethics, p. no. 

2 Summa Theologica, Prima Secundae, Qusest. XC, Art. iv. 
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therefore, of natural law is that good should be done and 
sought and evil avoided. Upon this principle are founded all 
the other precepts of the law of nature for the sake of what- 
ever the practical reason naturally apprehends to be human 
goods. 1 Human laws are the special rules of particular com- 
munities deduced by the reason from the precepts of natural 
law. Obedience to the law of nature suffices for attaining to 
the natural or acquired virtues. Since, however, man is or- 
dained to an end higher than the natural, it is necessary for 
the direction of human life that we have, besides natural and 
human law, divine law, given by God to man by special revela- 
tion. This divine law is double, — the one revealed in the Old 
Testament through the instrumentality of angels, the other in 
the New Testament by God himself made man. The divine 
law is ordained to secure the communion of men with God. 
To its positive commands, " without which the order of virtue, 
which is the order of reason, could not be observed," it adds as 
counsels the monastic virtues of poverty, celibacy, and obedi- 
ence, which, though not obligatory, afford a superior means for 
attaining to the perfect life. 2 

In Thomas Aquinas we have the culmination and epitome 
of Scholasticism, " the crowning result of the great constructive 
effort of mediaeval philosophy." The part which the jural 
view of morality plays in his ethical system illustrates very 
fairly the position of this view in Christian ethics in general. 
The Decalogue, with its never failing appeal to the moral con- 
sciousness, has been to Christians and to all who have come 
under the influence of Christianity the pre-eminent summary 
of moral principles ; and, being expressed as the command of 
God, it has appeared as a moral law. Morality and obedience 
to the Ten Commandments are to many almost synonymous 
terms ; and this fact, together with the other influences already 
mentioned, has given a prominently jural form to the ethics of 
the Church in modern times as well as in the Middle Ages. 

Mediaeval philosophy was characterized by submission to 

1 Summa Theologica, Prima Secundae, Quasst. XCIV, Art. ii. 

2 Ibid. Quaest. C, Art. ii. 
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authority, — on the one hand to the Church, and on the other 
to Aristotle. Modern philosophy yields to no authority, but, 
facing freely the problems of the universe, seeks a solution 
which shall force irresistible conviction upon every intelligence. 
In the modern attempt to establish morality on an independent 
foundation, i.e., independent of special revelation and of eccle- 
siastical authority, the notion of the law of nature was the first 
principle seized upon. If we examine the moral philosophy of 
Aquinas, two points present themselves on which, conceivably, 
an independent, rational morality might be founded, — (i) the 
acquired virtues, (2) the law of nature. It was the latter of 
these principles which actually served as the starting-point of 
modern ethics. The need of a new moral philosophy was first 
felt in politics. Renaissance and Reformation together had 
undermined the traditional confidence in the old authorities. 
Whenever there was a difference of faith between king and 
subjects, a new question as to the duties of allegiance was 
raised ; and now that the general supremacy of the Pope over 
the nations was no longer recognized, a new theory was 
required to determine the relations and duties of independent 
states to one another. It was for the purpose of solving the 
problems arising from the changed relations of nations, that 
Grotius composed his epoch-making work, De Jure Belli et 
Pacts, — the work which is universally recognized as the foun- 
dation of the modern system of international law, and which 
also made the beginning of independent ethics in modern 
Europe. The basis on which he erected his system was the 
old Stoic theory of the law of nature as it had been handed 
down by the Roman jurists and ecclesiastical moralists. 

In England the beginning of moral philosophy was the theory 
of the state propounded by Thomas Hobbes. According to 
Hobbes, man by nature is impelled only by self-interest, and 
all moral norms spring from the state and are determined by 
the civil law. The original state of nature was a condition of 
war of every man against every other man. In this state of 
affairs there was no law and no morality. Since reason, how- 
ever, directs each to seek his own good and preserve his own 
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life, the first law of nature is ' to seek peace and follow it ' ; and 
this involves the giving up of such rights as hinder the peace 
of mankind and the performance of covenants, provided we 
can be assured that others will do the same. Such assurance 
can be had only when there is some coercive power to compel 
men equally to perform their covenants. The only way to 
erect such a power is by common consent to confer the power 
and strength of all upon one man or upon one assembly of 
men. After the sovereign power is once established, it is the 
duty of every one to yield implicit obedience to it in all matters. 
The civil laws which the sovereign institutes are to determine 
without question the conduct of the subject. They are to him 
the ultimate standards of right and wrong, good and evil. It 
is in his making all practical morality consist in obeying the 
laws of the state, that we find the jural aspect of Hobbes's 
moral philosophy. The laws of nature which serve as a theo- 
retic basis for his system are jural only in the mode of expres- 
sion, and not at all in the concept itself. The phrase ' law of 
nature ' was one held in high respect by jurists, ecclesiastics, 
and rationalists. It was, therefore, a very advantageous phrase 
for the founder of a new theory of the state to have continually 
in his mouth. Indeed, Hobbes himself is careful to state that 
he does not in reality attach any jural significance to the term. 1 
In the writings of Cudworth, the foremost of the " Cam- 
bridge Platonists " of the seventeenth century, we find a note- 
worthy opposition to jural conceptions of morality. In his view 
neither civil law nor divine law can determine morality. Good 
and evil are essentially and eternally distinct, and no mere will, 
not even that of God himself, can alter this distinction. Moral 
truths are immutable ideas of the divine reason, and, like the 
truths of mathematics, are apprehended by the human reason, 
and are, therefore, equally valid for all rational beings. In the 
ethics of Locke and Cumberland we find the jural concepts 
again regnant. Both of these philosophers treated morality as 
a code of laws promulgated by God, revealed in the natural 

1 See the close of chapters xiv and xv of the Leviathan, which he devotes par- 
ticularly to the definition and deduction of the laws of nature. 
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reason, and sanctioned by rewards and punishments. By thus 
holding the law of God to be knowable by natural reason, they 
distinguished it from the divine law of the Hebrews and mediae- 
val moralists. This distinction might be expressed by calling 
the ethics of the former theologic juralism, the latter Hebraic 
juralism. 

The most thorough-going presentation of theologic juralism 
in moral philosophy, the culmination of the ethical theories of 
'natural theology' as taught in the seventeenth and eighteenth 
centuries, is found in the system of Paley. With him the law 
of God is no mere incidental factor or theoretic basis, but the 
moving principle of the whole system. The moral law is con- 
ceived in complete analogy with civil law. It is the express 
command of a lawgiver who has the authority and power to en- 
force his will by rewards and punishments. In the ethical sys- 
tems thus far considered we have found the law of nature, the 
law of God in two forms, and the law of the state, playing a 
more or less prominent part. Natural juralism, Hebraic jural- 
ism, theologic juralism, and civil juralism all involve the notion 
of a source of law apart from man. These systems, therefore, 
may all be designated as heteronomous. In signal contrast with 
all these is the system of Kant, which finds the moral law in 
the man himself, — the autonomous system. 

In the present century the tendency of ethics, on the whole, 
has been away from the jural type. The phrase ' moral law,' 
however, has continued to occupy a prominent place in ethical 
discussions. The popular conception of morality as the com- 
mand of the deity, the long and honorable history of the term 
in philosophy, the majesty of the civil law, the appropriateness 
of the term to express the unconditional necessity of moral 
duties, — all of these circumstances combine to keep the term 
in use, even though it is regarded as only a metaphor. Perhaps, 
too, the use of the word 'law' in the physical sciences has 
made moralists who retain little of the old jural sense of the 
term still cling to the word. " Metaphors from law and meta- 
phors from war," says Bagehot, "make most of our current 
moral phrases, and a nice examination would easily explain that 
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both rather vitiate what both often illustrate." The "metaphors 
from law," however, will doubtless long continue to furnish the 
most effective means for popular instruction in morals ; and if 
the different senses of the term be carefully distinguished, per- 
haps no more useful term can be found for the ethical scientist. 

In all the sciences of to-day the term ' law ' plays an impor- 
tant part. While the one term is used with equal freedom in 
all, the corresponding concept takes on almost as many different 
forms as there are different sciences. We hear continually 
such expressions as laws of motion, laws of chemistry, laws of 
logic, laws of poetry, laws of the state, laws of etiquette, etc. 
Among all these various uses of the term we may distinguish 
two typical forms of the concept : (1) law in jurisprudence, 
(2) law in physics. The first is the original form of the con- 
cept, the second a derived form. All the other uses of the term 
are varieties of one or the other of these fundamental species of 
the concept, or else more or less confused combinations of the 
two. "The term law," says Zeller, "in all languages meant 
originally a rule of conduct established by some person, whether 
human or divine, with regard to the conduct of man ; a law is 
what the community requires or the Deity commands." 1 It is 
precisely in this same sense that we use the term to-day in 
jurisprudence. Holland gives the definition: "A law is a 
general rule of external human action enforced by a sovereign 
political authority." 2 This form of the concept involves three 
essential elements. To see these clearly we may state the 
definition thus : A law is (1) a rule of conduct which (2) a will 
in authority imposes upon (3) a subject will. 

(1) The essence of the first element, rule of conduct, is 
uniformity in action. Without prescribed rules one man may 
act in one way, another in another, or the same man in different 
ways at different times. Wherever uniformity is observed in 
the conduct of men, it is ascribed to laws of some kind, — as the 
laws of the state, laws of custom, laws of nature, etc. Thus 
the law is an expression of uniformity in action. (2) This rule 

1 Vortrage und Abhandlungen, 3 Samml., p. 189. 

2 Elements of Jurisprudence, p. 37. 
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of action is always thought of as established by some power in 
authority. Hence, as a second element, we must recognize the 
legislative will. (3) The rule of action is laid upon some 
person, i.e., upon a free will who may or may not conform to it. 
The freedom of the subject, or the possibility of nonconformity, 
is always contemplated in this sense of the term. This first typi- 
cal form of the concept law involves, therefore, these three essen- 
tial elements : uniformity in action, a legislative will, and freedom 
or the possibility of nonconformity on the part of the subject. 

The Stoics, as we have seen, explained the natural order and 
necessity in the world as the expression of the will of universal 
Reason. They used the phrase ' law of nature ' indifferently for 
the order in the physical world and for the principles of moral 
conduct. Now in the Stoic concept of law of nature as applied 
to the physical world, we find the element of uniformity of 
action as in the first form, the legislative will broadened into 
a universal Reason, but the third element, that of freedom, 
completely vanishes. In this case the law is not imposed upon 
persons who may or may not obey, but upon inert matter which 
always conforms to the law necessarily. Again, eliminating 
from this Stoic concept the second element, we have left the 
modern scientific idea of natural law. The legislative will and 
the possibility of nonconformity have disappeared, and there 
remains only the first element — uniformity in action. The 
metaphysical philosopher may still resort to an ultimate rational 
will to explain the order in nature, but the physicist, as such, uses 
the term law without any implication of a lawgiver. To him 
the law is the expression for the mode of action in things, not 
for something outside of things. It is simply the statement of 
the fact of a certain uniformity in nature. The general form 
of a law in physics is : Under certain conditions certain events 
always happen. This unexceptional validity of the physical 
law is its characteristic mark. Of the three essential elements 
in the jural sense of the term, we find only one in the physical 
law, viz., uniformity in action. 

What, now, is the relation of the concept moral law to these 
two typical forms of law ? 
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The moral laws are those rules of conduct which we feel 
ourselves under obligation to obey. Briefly put, the moral law 
is the code of duties. In this general formal definition all 
moralists would agree, I think. It is in regard to the source, 
end, scope, and content of the code of duties that the schools 
differ. According to the Hebraic or the theological conception 
of morality, these norms of conduct are laid upon man by the 
divine lawgiver. In this case the moral law is of precisely the 
same type as civil law. The three elements of this type are all 
present, — the prescribed uniformity of conduct, the legislative 
will, and the subject will. Or if with Hobbes we regard the 
state, or — with certain recent writers — society or humanity 
the source of the law, we find the same essential agreement 
with the jural form of the concept. 

But, as Kant has so well shown, any command which is put 
upon us by an external will can have of itself only the force of 
legality. It acquires the force of morality, obedience to it 
becomes a duty and not merely a matter of prudence, only as 
we bind it upon ourselves and it is brought by self under the 
feeling of obligation. No imperatives of parents, the state, or 
even of divine revelation, could command anything but a pru- 
dential, legal conformity, unless at the same time they appealed 
to the inner sense of duty. Such externally imposed impera- 
tives may well be the ratio cognoscendi, but never of themselves 
the ratio essendi, of the moral law. " It is the very essence of 
moral duty to be imposed by a man upon himself . . . what we 
primarily understand by ' law ' is some sort of command given 
by a superior in power to one whom he is able to punish for 
disobedience; whereas it is the essence of moral 'law' that it is 
a rule which a man imposes on himself, and from another 
motive than the fear of punishment, . . . the spirit of man sets 
before him the ideal of a perfect life, and pronounces obedience 
to the positive law to be necessary to its realization." x Thus 
in morality the legislative will is one with the subject will. But 
the concept of law still remains of the same general type. We 
still have the three elements of law as in jurisprudence. 

1 T. H. Green, Prolegomena to Ethics, p. 354. 



52 THE PHILOSOPHICAL REVIEW. [Vol. II. 

While the term ' law ' is generally used in ethics, as above 
described, in the jural sense, we should not forget the existence 
of laws in the physical sense. In moral phenomena we find 
certain uniformities of sequence as well as in physical phe- 
nomena. Conduct and character are causally related, and this 
relation it would seem possible to express by general formulae, 
i.e., by laws. The general form of such a natural law of ethics 
is : Such and such conduct produces such and such states of 
consciousness and such and such character. Selfishness brings 
unhappiness ; violation of duty is followed by stings of con- 
science ; lying degrades character, — these are examples of laws 
in the moral sphere in just the same sense, and of just the same 
validity and necessity, as the facts that ice melts at thirty-two 
degrees, and that a falling body increases in velocity as the 
square root of the distance. Spencer says : " I conceive it to be 
the business of Moral Science to deduce, from the laws of life and 
the conditions of existence, what kinds of action necessarily tend 
to produce happiness, and what kinds to produce unhappiness. 
Having done this, its deductions are to be recognized as laws of 
conduct." x Now, without making this the whole business of 
ethics, it is certainly a part of its work to discover these ' laws of 
conduct.' We may not believe, as Mr. Spencer seems to, that 
these laws can be deduced from biology. We may have to dis- 
cover them empirically rather than deductively. We may, too, 
be more interested to know what sort of conduct makes for the 
* health of the social tissue ' or for perfection of character ; but, 
at any rate, besides investigating ends and motives, ethics must 
formulate the laws of conduct by which the chosen ends may be 
attained. In logic and aesthetics, and indeed in all the prac- 
tical sciences, we find this same double use of the term ' law.' 
The laws of logic, as statements of the mind's procedure in 
thinking, are necessary sequences of the same type as physical 
laws. But when from these laws of thought we form rules of 
argument, we have imperatives which we bind upon ourselves 
in view of certain ends, i.e., laws in the jural sense of the con- 
cept. So, too, in aesthetics, from the principles of beauty we 
1 Data of Ethics, p. 57. 
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derive rules of art and use the term ' law ' indiscriminately for 
both the principles and the rules. Since these two widely 
different concepts are both expressed by the one term 'law/ 
and since we have laws of both types in morals, ethical writers 
need to be particularly careful in order to avoid the confusion 
of the two which has been made so often in the past. 

F. C. French. 
Colgate University. 



